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terests and for their work in highly sophisticated, ground-
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tegic transactions and disputes.

authors
Karin Yamauti Hatanaka is partner in the 
areas of Project Finance, Infrastructure 
and Banking and Finance at Cescon, 
Barrieu, Flesch & Barreto Advogados. She 
represents banks and other financial 
institutions, publicly-held companies, 

private companies and other investors, foreign and 
domestic sponsors in a variety of transactions such as the 
financing of projects and structured transactions, includ-
ing the issuance of bonds, in various areas (regulated or 
not) of the industry.

alécia Paolucci nogueira Bicalho Alécia 
is Of Counsel at Cescon, Barrieu, Flesch & 
Barreto Advogados, specialized in 
Administrative Law. She represents private 
companies and government bodies in 
public contracts, tenders, infrastructure 

and regulatory law. She is a member of the Arbitration and 
Mediation Chamber of the Paraná Federation of Industries 
(CAMFIEP), a full member of the Brazilian Institute of 
Lawyers (IAB), a member of the Administrative Law 
Committee of the São Paulo Institute of Lawyers (IASP) 
and of the Minas Gerais Institute of Administrative Law 
(IMDA), a consultant to the European Union (EU) on 
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journal Síntese – Licitações, Contratos e Convênios (IOB 
– Informações Objetivas Publicações Jurídicas Ltda., São 
Paulo/SP), columnist for Diários Associados (Correio 
Braziliense and Estado de Minas), author of RDC - Co-
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ber of works on Administrative Law.

1. General

1.1 Basic statutes Governing Public Procurement
In order to understand the public procurement system in 
Brazil, it is useful to have a brief overview of the organi-
sation of the Brazilian Public Administration and how the 
Constitution regulates Federal, State and Municipal levels of 
government, as well as its state-owned enterprises. 

Brazil is a Federative Republic formed by the indissoluble 
union of 27 States, including the Federal District, and more 
than 5,500 Municipalities, each of which is independent in 
financial, administrative and budgetary terms. 

The Brazilian Public Administration is divided into Direct 
and Indirect Administration, according to Section 4 of De-
cree 200/67.

The Direct Administration is represented by the entities in-
cluded in the administrative structure of the Executive Pow-
er at the Federal level (Presidency and Ministries), State level 
(Governor and Secretaries), and local level or Municipalities 
(Mayor and Secretaries). 

The Indirect Administration of the Federal, State and Munic-
ipal Governments is represented by entities that are bound 
to the central administration, although with independent le-
gal personality and, in general, financially independent from 
the government treasury. These entities are classified as (i) 
autarquias (agencies); (ii) fundações (foundations); (iii) em-
presas públicas (corporations wholly owned and controlled 
by the Government); and (iv) sociedades de economia mista 
(corporations controlled by the Government, whose capital 
may also be private). 
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As a civil law country, the Brazilian legal system is based on 
legislation enacted by the federal, state and municipal legis-
lative powers, according to their competences, as distributed 
in Sections 22, 23 and 24 of the Constitution. The legislative 
branch of government comprises the Congress (Congresso 
Nacional), integrated by the Chamber of Deputies (Câmara 
dos Deputados), in which the division of seats is propor-
tional to the population of the States and the Federal District, 
and the Federal Senate (Senado Federal), where States and 
the Federal District are represented by three senators each. 
While the Congress is entitled to legislative power at the Fed-
eral level, the Assembleias Legislativas hold the competence 
to legislate for the States of the Federation and the Câmaras 
Municipais for the Municipalities. 

Article 22 of the Constitution provides an exhaustive list of 
the subject matters contained within the exclusive legislative 
competence of the Congress (for instance, civil, commercial, 
criminal, electoral and labour law, energy, telecommunica-
tions, information technology, postal services, the monetary 
system, international trade, mining and natural resources, 
organisation of the judiciary system, nationality, citizenship, 
immigration and extradition, social security, organisation 
of the federal police, nuclear activities, public registry and 
the tax system). 

Among these matters of major relevance, item XXVII of 
Article 22 provides that the Federal Union is entitled to the 
exclusive power to legislate regarding public procurement. 
The States and Municipalities may also legislate about the 
subject, upon special authorisation, but are only entitled to 
issue acts aiming at adapting the federal legislation to a local 
context, without introducing material innovations (the laws 
enacted by the States and the Municipalities may not intro-
duce substantive novelty; any State or Municipal law that 
creates new procurement methods, definitions or proceed-
ings, or somehow introduces distortions to the federal public 
procurement law, may be deemed unconstitutional on the 
grounds of violation of Article 22, XXVII of the Constitution 
and have its application suspended by Court order). 

It is important to note the extremely relevant role played 
by the Courts of Accounts (Federal, State and Municipal, 
in the cities where they have been implemented), which are 
constitutionally positioned along with the Congress at the 
Federal level, the Assembleias Legislativas at the State level, 
and the Câmaras Municipais at the Municipal level, although 
with independent and proper competence (Sections 70 and 
71 of the Constitution).

The Courts of Accounts are auxiliary entities responsible for 
the control of the volume and quality of the expenditures of 
the Public Administration under their control, defined in 
accordance with the origin of the resources and territorial 
competence. 

The Court also includes a technical staff of auditors, allocat-
ed according to the industry sector, and members appointed 
by the Attorney’s Office. Although technically its nature is 
not of a judiciary court but rather an administrative con-
trolling body, all public entities and private companies shall 
comply with the decisions and recommendations issued by 
the Courts of Accounts related to concessions, public pro-
curement proceedings or the public contracts. 

The Federal Court of Accounts is also responsible for issu-
ing recommendations to the Federal Executive bodies, with 
the purposes of improving governance measures considered 
necessary for the implementation of public politics by the 
Federal Government. 

The decisions of the Court of Accounts and the recommen-
dations issued on a regular basis to the Federal Government 
constitute one of the most valuable sources of primary ju-
risprudence and guidance on public procurement policies 
and practices.

The pricing issues and cost reimbursements related to pub-
lic contracts and governmental expenditures are subject to 
the control of the Courts of Accounts, aimed at preventing 
and correcting harmful practices such as overpricing and 
overbilling.

As per this arrangement, the controlling bodies – internal 
within the procuring entities, and external, conducted by the 
Courts of Accounts – are granted wide audit rights, which 
may be exercised at every stage of the procurement process: 
pre-awarding, awarding, and post-awarding.

The government uses this information to recover costs and 
impose penalties on contractors for breaches of law or the 
provisions of the contract.

In addition, Brazil has special legislation applicable to vari-
ous types of violations against the public interest and the 
Public Administration, both criminal (Articles 89 to 99 of 
Law 8,666/93 establish the crimes and penalties that can oc-
cur during procurement; the Brazilian Criminal Code and 
some legislation also provide for similar punishments) and 
administrative, which refer, among others, to pricing and 
payment of public contracts. 

Law 8,429/92 applies to the unlawful enrichment of per-
sons or companies resulting from acts against the Public 
Administration. Law 12,462/11 (the Anti-corruption Law), 
provides penalties applicable to companies due to acts of 
corruption.

If convicted, a contractor may be subject to penalties such 
as fines and suspension, depending on the conduct perpe-
trated.
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It is necessary to highlight that, according to Federal Decree 
20,910/32, the Government has a statutory limit of five years 
to file a claim against a contractor regarding punishment for 
misconduct. 

2. contract award Process

2.1 tender Procedures for soliciting offers
Legal Framework of the Brazilian Public Procurement 
system
As mentioned, the Federal Union is responsible for issuing 
the rules that apply to public procurement, as provided by 
Article 22 of the Brazilian Constitution: 

“The Union holds the exclusive power to legislate on: [...] 

 XXVII – general rules of all methods of bidding and con-
tracting for governmental entities, autonomous government 
agencies and foundations of the Union, the States, the Fed-
eral District, and the Municipalities, in accordance with Ar-
ticle 37, XXI, and for government-owned corporations and 
mixed capital companies, pursuant to Section 173, §1, III; [...] 
(Amendment 19/98). 

 Sole paragraph: Complementary law may authorize the States 
to legislate about specific issues related to the subject of this 
article.”

Therefore, the rules applicable to public procurement are 
the federal laws enacted by the Federal Union, through the 
Congress. 

According to Section XXI of Article 37 of the Constitution, 
public works, goods and services must be contracted through 
public bidding procedures, unless otherwise specified by law, 
in observance with the provisions of Law 8,666/93.

Due to its constitutional origin, this Law is considered the 
“Brazilian general public procurement law” (PPL).

Law 8,666 was enacted in 1993 and has not since been sub-
stantially altered by Congress, although the procurement 
practices have evolved and have been subject to the inter-
pretation and jurisprudence of the Courts. Despite the need 
to modernise the system, the various legislative initiatives 
carried out for the alteration of Law 8,666/93 during recent 
years have not been successful. Bill 559/2013 was approved 
by the Senate in 2016 and is currently being examined by 
the Chamber of Deputies under number 6,814/17. The new 
legislation may be considered an amalgamation of the provi-
sions of Laws 8,666/93, 10,520/02 and 12,462/11, with a few 
novelties. For this reason, the expected changes to the public 
procurement legislation can be more properly described as 
a consolidation of the practices adopted in reverse auction 

and RDC (which may itself be considered an evolvement of 
the Pregão). Although marked by very unpredictable politi-
cal evolution, the following aspects are now under debate 
among the key stakeholders and may be considered as po-
tential lines of evolution for the Brazilian public procure-
ment system:

•	the increasing use of technology in public procurement;
•	elimination of thresholds as criteria for determination of 

the applicable procurement method; 
•	introduction of the criteria of competitive dialogue for the 

awarding of complex objects;
•	the prevalence of the inversion of phases (proposal quali-

fication prior to legal, technical, financial and fiscal quali-
fication); 

•	simplification of the review mechanisms by introducing a 
single-phase procedure for challenging the award decisions 
following the publication of the contract award notice; 

•	introduction of standard contractual clauses aimed at pro-
viding legal certainty to public contracts (expansion of 
the rights of suspending or terminating contracts on the 
grounds of non-performance by the public contractor, as 
well as the possibility of making use of arbitration and me-
diation); 

•	introduction of new types of public contracts (design and 
build, built to suit, performance and economy contracts), 
aimed at adjusting general market conditions; 

•	obliging works contracts awardeesto produce a perfor-
mance guarantee corresponding to 30% of the contract 
value; and

•	the extension of maximum duration of public contracts 
from 1-5 years to 10 years or 35 years, depending on the 
need for making investments by the awardee respectively. 

This situation led to the creation of complementary regimens 
of procurement, represented by Law 10,520/02 and Decree 
5,450/05 (Reverse Auction and Electronic Reverse Auction, 
respectively), and Law 12,462/11 (RDC - Differential Public 
Procurement Regimen).

Law 13,303/16 (the Law on the Accountability of SOEs) has 
recently created a procurement regimen specifically applica-
ble to state-owned enterprises, as determined by Section 173, 
§1, III of the Constitution (Amendment 19/98).

According to these diplomas, all biddings shall be structured 
in accordance with the guidelines related to standard docu-
ments containing the complete description of the object, as 
well as estimates on pricing.

Price estimates must be obtained by the Public Administra-
tion during the preparation of the biddings, and can be based 
on the following:

•	 wide market research; 
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•	 the historical data of recent similar contracts of other enti-
ties; 

•	 price charts published by official entities (PINI Engenha-
ria, Fundação Getúlio Vargas - FGV); or 

•	 price charts adopted by procuring entities on Federal or 
State levels, as approved by the respective Courts of Ac-
counts. 

Specifically for construction works and services, Decree 
7,893/13 establishes the parameters for composing the 
budgets in projects contracted and performed with Federal 
resources according to a global reference cost estimation 
(SICRO/SINAPI medium prices).

With respect to Concessions and Public-Private Partnerships 
related to infrastructure contracts, the bidding proceedings 
and the rationale of the contract – including performance 
and pricing issues – are governed by specific regulation, 
considering the length of the contract, the sheer volume of 
investments, the need for finance and other matters.

Law 8,987/95 is applicable to the common concessions, and 
Public-Private Partnerships are regulated by Law 11,079/04, 
which applies to administrative and sponsored concessions. 

All concessions are preceded by technical and financial feasi-
bility studies developed for the specific case and, in general, 
are not subject to pre-fixed pricing charts. 

Several other laws that regulate Section 167 of the Consti-
tution must be observed as a condition of legality of the 
bidding proceedings with respect to pricing and reimburse-
ments. The Fiscal Responsibility Law, Complementary Law 
101/00, and Law 4,320/64 contain the financial rules applica-
ble to public budgets and the planning of expenditures of the 
Public Administration, as well as the provisions related to 
the financial resources necessary to cover the contract pay-
ments. All bidding proceedings and public contracts are also 
required to comply with other laws and regulation enacted 
by the respective Agencies, as applicable to specific sectors 
and activities (eg, energy, telecommunications, sanitation, 
mobility and transportation (toll roads, railroads, ports), 
defence and security, health, and further regulated sectors). 

Procurement Methods
The thresholds, time limitations and other features of pro-
curement methods are governed by the PPL (Law 8,666/93), 
which is the core legal act governing public procurement in 
Brazil. Other specific rules are also found in Law 10,520/01 
(on-site and electronic auction), Law 12,462/11 (RDC) and 
Law 13,303/16 (Law 12,232/10 sets out the specific regime 
applicable to the procurement of marketing and advertising 
services).

The procurement methods may vary according to their GPA 
“adapted” equivalent, as Open, Selective or Limited Tender-
ing.

Open Tendering
According to the GPA Taxonomy: G means Goods, W means  
Works and S means Services
•	 Concorrência (Nacional ou Internacional) - Sealed com-

petitive bidding (National or International) - Law 8,666/93. 
Threshold: W: above BRL1.5 million; G and S: above 
BRL650,000). Minimum Timescale: 45 calendar days for 
turn-key contracts or awards based on “best technical 
proposal” or “best technical proposal combined with best 
price” criteria; 30 calendar days in other cases. The rules of 
the financing entity may be applied in international cases.

•	 Pregão Presencial (On-Site Reverse Auction - Law 
10,520/02) or Pregão Eletrônico (Electronic Reverse Auc-
tion - Decree 5,450/05). Minimum Timescale: 8 working 
days.

•	 RDC (Special Public Procurement Regime) – Law 
12,462/11 and Decree 7,581/11. Minimum Timescale: 

(a) Goods: 5 working days for awards based on “lowest 
price” or “largest discount” criteria; 10 working days 
for other award criteria; 

(b) Services and Works: 15 working days for awards 
based on “lowest price” or “largest discount” criteria; 
30 working days for other award criteria; 10 working 
days for awards based on the “best offer” criteria; 30 
working days for awards based on the “combination 
of best technical proposal and price”, “best technical 
proposal” or “artistic content”.

Selective Tendering
•	 Concurso (Contest) – Law 8,666/93. Minimum Timescale: 

45 calendar days.
•	 Tomada de Preços (Request for Prices) – Law 8,666/93 

(Threshold: W: up to BRL1.5 million; G and S: up to 
BRL650,000). Minimum Timescale: 30 calendar days for 
judgement based on “best technical proposal” or “best 
technical proposal combined with price” criteria; 15 cal-
endar days in other cases.

Limited Tendering 
•	 Dispensa de Licitação (Waived Bidding) – Law 8,666/93 or 

12,462/11 (Threshold: W: up to BRL15,000; G and S: up to 
BRL8,000).No Minimum Timescale; the authority must be 
notified within 3 calendar days for ratification and publica-
tion within 5 calendar days.

•	 Inexigibilidade de Licitação (Bidding not required) – Law 
8,666/93 or 12,462/11. No Minimum Timescale, as above.

•	 Convite (Invitation) – Law 8,666/93 (Threshold: W: up to 
BRL150.000; G and S: up to BRL80,000). Minimum Time-
scale: 5 calendar days.
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Methods of Procurement set Forth by the PPL (Law 
8,666/93) 
Depending on the estimated contract value and the procure-
ment thresholds, the procuring entity may select one of the 
following procurement methods. 

•	 Concorrência (Sealed competitive bidding): method of bid-
ding that is open to any interested party that, in the initial 
phase of preliminary qualification, provides evidence of 
fulfilling the minimum requirements to qualify for the per-
formance of the subject matter of the contract, as described 
in the invitation to bid. 

•	 Tomada de Preços (Request for prices): method of bidding 
among interested parties that are already duly enrolled or 
that fulfill all requirements for enrollment until three days 
prior to the deadline for the submission of bids, provided 
that the necessary qualification is met.

•	 Convite (Invitation): method of bidding among at least 
three interested bidders, previously enrolled or not, chosen 
and invited to bid by the procuring entity, which shall affix 
a copy of the solicitation in a public place and extend the 
invitation to any other interested parties that show interest 
in participating and are enrolled until 24 hours prior to the 
deadline for the submission of bids. 

•	 Concurso (Contest): method of procurement open to all 
interested parties for the selection of a technical, scientific 
or artistic work, by means of the offer of prizes or remu-
neration to the winner, according to the criteria set forth in 
the invitation for bidding published in the official journal 
at least 45 days prior to the submission date.

The pricing estimation and the highest acceptable price must 
be determined during the internal phase of the proceeding 
and made public by the procuring entity as part of the stand-
ard documents, annexed to the Edital (RFP). The procuring 
entity is not allowed to enter into price negotiations during 
the proceeding or after the contract is awarded.

Methods of Procurement set Forth by Law 10,520/02 (on-
site or electronic) 
 Pregão (Reverse Auction, on-site or electronic) is the pro-
curement method that can be used for the acquisition of 
common use goods and services – ie those whose perfor-
mance and quality standards can be objectively defined in 
the invitation to bid by referring to usual market specifica-
tions, regardless of the contract value. Price proposals are 
submitted during the public session of bidding (on-site or 
electronic) and the documents for qualification of the win-
ner are examined after the price result is presented. The 
award criteria is the lowest price, except for ICT goods and 
services, where the procuring entity may opt for the most 
economically advantageous tender through rating quality, 
technical and performance-related features. 

The pricing research and estimation and the highest accept-
able proposal are determined during the internal phase of 
the proceeding and are not made public by the procuring 
entity in the Edital (RFP). The procuring entity is allowed to 
enter into price negotiations during the proceeding.

Method of Procurement set Forth by Law 12,462/11 
The Regime Diferenciado de Contratações Públicas (RDC – 
Special Public Procurement Regime) consists of a procure-
ment method very similar to the Reverse Auction, but allow-
ing for the presentation of prices by means of open, sealed 
envelope or combined methods. The award criterion may be 
any of the following:

•	the lowest price/best discount (“lowest price” is applied 
when the total budget set aside by the procuring entity to 
finance the contract is not published in the contract notice, 
while “best discount” applies when the procuring entity is 
willing to pay a total maximum amount of money in return 
for the contract implementation);

•	the greater economic return – this is the award criterion 
used to award “economic efficiency-based contracts” under 
which the contractor provides goods, services or works, or 
a combination of several, with the aim of reducing current 
operating expenditures incurred by the procuring entity. 
The contractor is remunerated through the payment of a 
fee calculated on a percentage of the savings generated by 
the contract implementation;

•	the better technical proposal and lowest price;
•	the better technical; and 
•	the better artistic proposal – this method can only be used 

for awarding the contracts listed in Article 1 (Olympic and 
Paralympic Games; Confederation Cup of 2013 and 2014 
and World Cup 2014); for infrastructure related to airports 
located 350 km away from the Federal Capital; for works to 
be performed under the Programme of Development Ac-
celeration; for works for the Public Health System (SUS); 
for works in prisons and units of social and education insti-
tutions; programmes related to public safety and security; 
for works related to urban mobility programmes; and for 
projects undertaken by entities dedicated to science, tech-
nology and innovation.

The pricing research and estimation and the highest accept-
able proposal must be consolidated during the internal phase 
of the proceeding and are not to be made public by the pro-
curing entity on the Edital (RFP). The procuring entity is al-
lowed to enter into price negotiation during the proceeding 
or after awarding.

Method of Procurement set Forth by Law 13,303/16
The procurement methods under this law are similar to 
those adopted for Pregão (reverse auction) and RDC, and 
are not threshold-dependent. They may be open, selective 
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or limited, and the award criteria that may be used are the 
same as for the RDC, as described above. 

The pricing research and estimation and the highest accept-
able proposal must be determined during the internal phase 
of the proceeding and are not to be made public by the pro-
curing entity on the Edital (RFP). The procuring entity is al-
lowed to enter into price negotiation during the proceeding 
or after awarding.

In addition, until June 2018, each SOE must publish its own 
regulation applicable to its procurement procedures and the 
implementation of contracts, in accordance with the guide-
lines provided by Law 13,303/16.

Procuring entities may be exempted (Dispensa) from using 
any of the above listed procurement methods in the award of 
works and engineering services contracts up to BRL15,000 
and other services and goods contracts up to BRL8,000. 
These thresholds double for SOEs. This exemption applies 
to contracts whose subject matter is listed in sections III to 
XXXV of Article 24 of the PPL (including contracts needed 
in case of war, natural disasters and civil emergencies, sup-
ply of gas and electricity from a concessionaire, national 
security and defence-related contracts, technology transfer 
contracts), regardless of the contract value. 

Also, in cases where competition is not possible (Bidding 
not required/Inexigibilidade, Article 25 PPL), namely because 
there is only one potential supplier of a certain good or a 
single service provider, as well as in the case of the provision 
of highly specialised or artistic services, the procuring entity 
may adopt a non-competitive method of procurement.

Even in these cases, the pricing research and estimation and 
the highest acceptable proposal must be determined during 
the internal phase of the proceeding. The contracting party 
must prove the market price, by means of other contracts 
performed with similar objects.

In addition, the RDC and Law 13,303/16 provide similar 
cases where bidding is not required. SOEs are authorised to 
dismiss procurement formalities and competition in “busi-
ness opportunities”, defined as the creation and extinction 
of partnerships, the sales of shares and operations carried 
out in the financial market (Article 28, §§3 and 4 of Law 
13,330/16).

Laws 8,666/93, 10,520/02, 12,462/11 and 13,303/16 deter-
mine the formal process for soliciting proposals from po-
tential government contractors (proposals may also be pre-
sented by the interested party, according to the proceeding 
of non-solicited proposals). 

The bid proceedings are developed during the internal and 
external phase.

During the internal phase, the procuring entity must prepare 
the standard documents: eg, terms of reference for goods 
and services, basic project and specifications for works.

As noted, the price estimation and budget are important 
elements of the legality of the internal phase, and are the 
basis for the control by the Courts of Accounts of the correct 
expenditure of public resources.

Also as noted, the methods provided by Law 8,666/93 re-
quire the presentation of the price estimation in tables of 
values and quantities, as a mandatory annex of the Edital 
(RFP), while for reverse auction and biddings subject to 
Laws 12,462 (RDC) and Law 13,303/16, the price estima-
tion is mandatory but is not presented along with the RFP. 

In these cases, the price estimation and the highest amount 
accepted may be kept confidential until the negotiation 
phase or during the presentation of the proposal, as consid-
ered adequate by the procuring entity.

The external phase is opened upon publication of the public 
notice (Edital) containing the matter and the conditions of 
the service or the acquisition (terms of reference, basic pro-
ject and specification, price estimation and budget). 

The Edital must also present the requirements for qualifi-
cation, pursuant to articles 27-31 of Law 8,666/93. Bidders 
must present evidence of their legal, technical, fiscal and 
economic-financial capacity to undertake the obligations of 
the contract, in accordance with the nature of the object. 

The proceeding adopted in accordance with Law 8,666/93 
subjects the opening of the proposals to the prior fulfilment 
of the qualification requirements and formal qualification. 
In the case of Pregão, RDC and Law 13,303/16, the sequence 
is inverted and the qualification requirements are only ana-
lysed after the classification of the proposals and, in case of 
disqualification of the best one, of the documents presented 
by the holder(s) of the subsequent best proposal(s). 

In Reverse Auction, the proponents present their offers dur-
ing the public session (on-site or electronic), and present 
discounts/bids until the best offer is achieved, when the dis-
pute is deemed finished. In the RDC, the procuring entity 
has the option to receive opened proposals, sealed envelopes 
or combined methods, in which case the proponents may 
make further offers until the dispute is considered closed. 

In order to comply with the qualification requirements set 
out in Articles 28-31 of Law 8,666/93 (also required for qual-
ification according to Pregão and RDC), the interested party 
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must observe the corresponding definitions and formalities 
contained in the Civil, Commercial, Fiscal and Tax Laws, as 
well as the applicable Accounting rules. 

Participation of Foreign companies in Public tenders
The Brazilian public procurement system is based on con-
stitutional principles, with equal treatment being one of its 
most important pillars. Along with other overarching prin-
ciples of the Federation, the Brazilian Constitution places a 
particular emphasis on the principle of free initiative and 
enterprise as well as free and fair competition. 

Constitutional Amendment 6, of 1995, introduced changes 
related to foreign companies and capital, by altering the 
wording of item IX of Article 170, which enabled provi-
sion for the most favourable treatment of Brazilian national 
companies (small businesses) created with national capital, 
and byrevoking Article 171, which established the distinc-
tion between foreign and national companies according to 
the origin of capital and management control, consequently 
granting preferred treatment to the latter. 

Since then, equal treatment of companies regardless of their 
nationality and their shareholders’ nationality is a constitu-
tional principle and is reflected in Article 3 of Law 8,666/93:

“The purpose of the bidding process is to ensure compliance 
with the constitutional principle of equal treatment, to select 
the most advantageous proposal for the Administration and 
to foster national development. The procurement procedures 
shall be conducted and the decisions taken under strict ac-
cordance with the basic principles of legality, impersonality, 
morality, equal treatment, publicity, administrative probity, 
bidding force of the RFP – Request for Proposal, of the objective 
evaluation of bids and related principles.” 

Direct discrimination based on the company’s nationality 
or its base is not allowed; indirect discrimination involving 
currency, place of business or conditions of payment is also 
prohibited. The bid notice shall not create any condition that 
may only be fulfilled by nationals, nor otherwise create rules 
affecting foreign companies in a way that makes it impos-
sible for such companies’ offers to be considered the best. 

From the initial stage of procurement planning, the Pub-
lic Administration shall design and conduct the procure-
ment procedure so that equal treatment among participants 
is guaranteed, and unnecessary requirements, unforeseen 
commercial and nationality preferences and non-objective 
award criteria are avoided. 

A differentiation is only allowed between tiebreaker crite-
ria and the margins of preference linked to the “promotion 
of the sustainable national development” authorised by the 

“Buy Brazilian” system, in accordance with items 5-12 of 
Article 3 of the PPL.

Notwithstanding the non-discriminatory principles and 
provisions that guarantee equal treatment for “those who 
entered the market”, the participation rules applicable to for-
eign companies may give rise to barriers affecting the access 
to national competitive bidding, reverse auction, RDC and 
the procedures conducted by SOEs according to their own 
public procurement regulations based on Law 13,303/16.

In general, foreign companies are allowed to operate in Bra-
zil through (i) the establishment of one form of local rep-
resentation (eg, a subsidiary, branch or agency) with head-
quarters located abroad, (ii) the incorporation of a company 
under the national law, in which case the headquarters must 
be kept in Brazil, (iii) participation in a national company 
as a shareholder, (iv) atrade agent and (v) a joint venture.

The key difficulty arises from the fact that there is no ex-
plicit legal definition of “operating in the country”. The ma-
jority of public procurement law authors sustain that the 
continuing presence – namely through the establishment 
of a permanent representation (eg, a branch, an affiliate or 
a commercial representation office) – should normally be 
considered sufficient indication that the company “operates 
in the country”.

Article 969 of the Civil Code does not provide a legal defi-
nition of subsidiary, branch or agency, but rather sets out 
the compulsory registration of such forms of operation and 
representation (Civil Code, Article 969: “The entrepreneur 
who wishes to create a branch, affiliate or commercial repre-
sentation subject to Commercial Registration shall register 
these entities”). Definitions of different types of affiliates can 
only be found in the rules governing the trade registry, the 
foreign direct investment (Law 4.131/62) and the tax law. 

Nevertheless, as set out by the jurisprudence of the Federal 
Court of Accounts (TCU. Acórdão nº 3056/2008 – P. Min. 
Rel. Benjamin Zymler. 10/12/2008), none of those defini-
tions are relevant for public procurement purposes, which 
consider the affiliates and parent companies as one single 
enterprise, albeit with individual separate legal personali-
ties. As a consequence, each of them is entitled to participate 
in procurement procedures, provided they do not compete 
with each other in the very same procedure. 

It is also accepted that the contract is awarded to the parent 
company but implemented by its local affiliate. It is common 
for foreign companies to participate in bidding procedures 
by means of consortiums with their local affiliates, in which 
the former provides the capacities that the latter is not ready 
to offer (eg, economic, financial, technical and professional 
standing). 
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Article 28, item V of the PPL (Law 8,666/93) requires the 
companies that function in the country to produce the 
respective “Decree of Authorisation for Operating in the 
Country” whenever the legislation regulating its sector of 
activity requires it. However, the same PPL also allows the 
participation in public tenders of foreign companies that do 
not operate in Brazil, which must comply with legal quali-
fication requirements upon presentation of the Decree of 
Authorisation for operating in the country. As for technical, 
financial and tax-related requirements, foreign companies 
are allowed to produce similar documents as those required 
in their country of origin, officially translated into Portu-
guese and notarised by the respective consulates (Article 32, 
§4 of Law 8,666/93). 

The companies that do not function in the country must 
comply with legal qualification requirements upon pres-
entation of power-of-attorney granting its attorney-in-fact 
(which must live in Brazil) powers to receive summons and 
legal notices, and to respond administratively and judicial-
ly on its behalf (Article 32, §4 of Law 8,666/93). Further 
requirements, as mentioned above, will be fulfilled upon 
presentation through similar documents, as accepted in the 
country of origin.

With respect to international biddings, Article 42 of Law 
8,666/93 states that, for international procurement, the pub-
lic notice must be adapted to the guidelines of the monetary 
politics and international commerce, must comply with the 
demands of the competent bodies, must observe the rules 
issued by the financing entity, and must take into consid-
eration the commitments undertaken by the country by 
means of international treaties and protocols approved by 
the Senate.

In these cases, the foreign company is subject to the same 
price, liens and encumbrances as the local companies, and 
the payments will be made in national currency.

3. Post-award

3.1 General Process and terms and conditions for 
Payment to the contractor
Law 8,666/93 establishes all the general regulations applica-
ble to the payment and performance of the contracts. Each 
contract contains specific rules, and all terms and conditions 
for payments will be announced and described in the respec-
tive public notice. 

In most cases, payment is made throughout the performance 
of the contract or after the delivery of results, and may only 
be made up front in exceptional cases, as specifically de-
scribed in the contract. 

All payments and disbursements must follow the values 
presented on the proposal and the schedule of the contract. 

Contractors must act in accordance with fiscal and account-
ing rules. This requirement applies for every company in 
Brazil, at every level, not only in the procurement frame-
work. 

All contractors must keep their records up to date in order 
to operate in the Brazilian system. Moreover, the submission 
of the company’s financial statements is one of the require-
ments to qualify as a potential bidder. If the contractor fails 
to comply with these rules, it will be in default of the con-
tract, which may eventually lead to its termination.

In concessions and PPPs, the Public Party has the right to 
access all the contractors’ records pertaining to the contract.

4. review Procedures

4.1 resolving disagreements Between the 
Government and a contractor
The decisions of procuring entities may be challenged at the 
administrative level before the procuring entity, the Courts 
of Accounts and State, Municipal or Federal Courts located 
in the respective territories, depending on the nature of the 
entity in charge of conducting the procedure. 

There are several mechanisms by which aggrieved bidders 
and other interested parties may challenge acts and decisions 
taken within the public procurement procedures or related 
to the performance of awarded contracts. 

Article 41 of the PPL provides that any citizen has the right 
to dispute the bidding notice (and its annexes) if it consid-
ers that it violates the principles and provisions of the PPL, 
through the filing of a request for annulment or modifica-
tion, until five days before the deadline for the opening of 
the qualification envelopes; the procuring entity must issue a 
decision within three business days. The submission of such 
requests does not preclude the right of aggrieved bidders 
to appeal to the Court of Accounts or Judiciary Courts in 
order to obtain an injunction to suspend the procurement 
procedure or, alternatively, to force the procuring entity to 
modify the contents of the contract notice (Article 113, item 
1 of PPL). 

The administrative requests set forth in Article 109 of the 
PPL (and its corresponding articles of Laws 10,520/02, 
12,462/11 and 13,303/16) that are applicable during the 
course of the procurement procedure (in order to obtain 
procedural savings, the review mechanisms foreseen in the 
10,520/02, 12,462/11 and 13,303/16 are applicable only af-
ter the award decision has been taken and the procedure is 
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closed, not during its course) are the Hierarchical Appeal, 
Representation and Request for Reconsideration. 

The Hierarchical Appeal may be presented directly before 
the Award Committee within five business days from the 
date of notice of one of the following decisions: 

•	qualification or disqualification of bidders and proposals;
•	award of contract;
•	cancellation or revocation of the procedure;
•	rejection, amendment or conclusion of enrolment of sup-

pliers;
•	termination of contract by unilateral administrative act;
•	application of penalties; and 
•	temporary suspension. 

The appeal must be filed directly before the Award Com-
mittee, and other bidders may also present their claims on 
the submitted appeal within five business days of the date 
of its filing. The Award Committee must then decide within 
five business days to either reconsider and reverse the chal-
lenged decision, in which case the appeal will be dismissed 
(Article 109, item 4 of PPL), or to refer the challenge to the 
authority at the upper hierarchical level for decision (the 
hierarchical superior is usually explicitly mentioned in the 
bidding documents so that any potential aggrieved bidder 
knows before whom to lodge the claim). The filing of the 
appeal automatically suspends the course of the procedure 
if the decision under review is related to the qualification or 
disqualification of bidders or the award of the contract; in 
the remaining cases the procuring entity is entitled to deny 
suspensive effect to the appeal if it considers that the suspen-
sion would harm the public interest. This proceeding may 
also be used by other interested parties, whether qualified 
as bidders or not.

Whenever the Hierarchical Appeal is not applicable, the bid-
der may also submit a representation directly to the highest 
authority within the procuring agency, within five business 
days of the notification of the decision related to the bidding 
or the contract to be challenged (Article 109, item II of PPL). 

The Request for Reconsideration must be presented to the 
Minister of State within ten business days, against the ad-
ministrative penalty of suspension that prevents a company 
to bid for public contracts. 

In any case, it is not necessary to exhaust the administrative 
review mechanisms in order to be in a position to file a law-
suit aimed at challenging any administrative act undertaken 
by the procuring entity in a procurement procedure. All par-
ties have the right to directly address the Courts under the 
provision of Article 5, item XXXV of the Constitution, ac-
cording to which “the law shall not exclude from the judicial 
review any violation or threat to the performance of a right.” 

Thus, the procurement procedure may also be suspended 
and the decisions challenged by means of judicial suits. The 
most common is the mandamus, set forth in Article 5, item 
LXIX of the Constitution: “a writ of mandamus shall be is-
sued to protect a clear and perfect right, not covered by habeas 
corpus or habeas data, whenever the party responsible for the 
illegal actions or abuse of power is a public official or an agent 
of a corporate legal entity exercising the duties of the Govern-
ment.” 

5. Miscellaneous

5.1 other Unique aspects
As a civil law country, the public procurement system in 
Brazil is guided by Constitutional and ordinary law, specifi-
cally Laws 8,666/93, 10,520/02, 12,462/11 and 13,303/16, as 
well as the applicable legislation regulating civil, commercial, 
tax, fiscal, and special sector regulations.

The main rules for procurement and contract performance 
and payment are contained in Law 8,666/93, the reformand 
improvement of which are currently being discussed.

Finally, prices related to public procurement are subject 
to the internal control of the procuring entity during the 
preparation of the bidding (internal phase), and to external 
control by the Courts of Accounts and the Judicial Courts, 
which may ratify or revise the prices.
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